
 

 

 

Legality of Article 19 of Directive 92/43/EEC  

Legal opinion 

 

 

 

Summary 

During the REFIT process the question arose whether the procedures established in Article 19 of 

Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora were illegal. 

According to our legal analysis below, the Council is allowed to adapt the Annexes to technical and 

scientific progress, but only after it has consulted the Parliament and the Economic and Social Committee.    
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The legal framework 

Provisions in the Treaty establishing the European Economic Community as modified by the Single European Act  

 

Article 130s 

The Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament and the 

Economic and Social Committee, shall decide what action is to be taken by the Community.  

The Council shall, under the conditions laid down in the preceding subparagraph, define those matters on which decisions are 

to be taken by a qualified majority. 

 

Article 145 EC  

To ensure that the objectives set out in this Treaty are attained, the Council shall, in accordance with the provisions of this 

Treaty:  

— ensure coordination of the general economic policies of the Member States;  

— have power to take decisions.  

— confer on the Commission, in the acts which the Council adopts, powers for the implementation of the rules which the 

Council lays down. The Council may impose certain requirements in respect of the exercise of these powers. The Council may 

also reserve the right, in specific cases, to exercise directly implementing powers itself. The procedures referred to above must be 

consonant with principles and rules to be laid down in advance by the Council, acting unanimously on a proposal from the 

Commission and after obtaining the Opinion of the European Parliament. 

 

Text proposed by the Commission in 1988 

 

Whereas it is appropriate for the Council to adopt amendments to the articles of the Directive under the procedure 

provided for under Article 130s of the Treaty; 

Whereas it is necessary to adapt certain annexes rapidly in the light of technical and scientific 

progress; whereas, to facilitate the implementation of the measures needed for this purpose, provision should be made for a 

procedure establishing close cooperation between the Member States and the Commission in a Committee for Adaptation to 

Technical and Scientific Progress;  

 

AMENDMENT PROCEDURE  

Article 21 

 Any amendment to Articles of this Directive shall, in accordance with the second paragraph of Article 130s of the Treaty, 

be decided by the Council by qualified majority.  
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Article 22  

1. Where Articles of this Directive provide for the specification of matters in accordance with the Annexes, these 

matters shall be adopted in accordance with the procedure laid down in Article 23 within one year 

following the notification of the Directive. 

 2. Such amendments as are necessary for adapting the Annexes to technical and scientific progress shall be adopted in 

accordance with the procedure laid down in Article 23. 

 

Article 23  

1. The Commission shall be assisted by a committee for the adaptation of this directive to 

technical and scientific progress consisting of representatives of the Member States and chaired by a 

representative of the Commission.  

2. The representative of the Commission shall submit to the committee a draft of the measures to be taken. The committee 

shall deliver its opinion on the draft within a time limit which the chairman may lay down according to the urgency of the 

matter. The opinion shall be delivered by the majority laid down in Article 148 (2) of the Treaty in 

the case of decisions which the Council is required to adopt on a proposal from the Commission. 

The votes of the representatives of the Member States within the committee shall be weighted in the manner set out in that 

Article. The chairman shall not vote. 

 3. The Commission shall adopt measures which shall apply immediately. However, if these measures are not in accordance 

with the opinion of the committee, they shall be communicated by the Commission to the Council forthwith. In that event: — 

the Commission may defer application of the measures which it has decided for a period of not more than one month from the 

date of such communication; — the Council, acting by a qualified majority, may take a different decision within that period. 

 

Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora (“Habitats 

Directive”) 

 

Whereas technical and scientific progress mean that it must be possible to adapt the Annexes; whereas a procedure should be 

established whereby the Council can amend the Annexes; 

 

Article 19  

Procedure for amending the Annexes 

Such amendments as are necessary for adapting Annexes I, II, III, V and VI to technical and scientific progress shall be 

adopted by the Council acting by qualified majority on a proposal from the Commission. 

Such amendments as are necessary for adapting Annex IV to technical and scientific progress shall be adopted by the 

Council acting unanimously on a proposal from the Commission. 
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C-133/06 Parliament v Council, judgment of 6 May 2008 

Facts  

 

(1) Council Directive 2005/85/EC on minimum standards on procedures in Member States for granting and 

withdrawing refugee status provides that the Council, acting by a qualified majority and after 

consultation of the European Parliament, is to adopt – and subsequently, if appropriate, amend – a 

minimum common list of third countries which shall be regarded by the Member States as safe 

countries of origin, as well as a common list of European safe third countries. The Parliament 

brought an action before the Court of Justice for the annulment of the provisions of the Directive 

laying down that procedure, taking the view that they should have provided for the use of the co-

decision procedure in order to adopt those lists, in accordance with the rules set out in the EC 

Treaty. The Commission intervened in support of the Parliament, arguing that the legislature 

cannot have recourse to procedures for the adoption of legislative acts which are not provided for 

in the Treaty. 

 

The Council’s power to implement EU Law under Article 202 EC  

 

(2) After evoking the principle that “each institution is to act within the limits of the powers conferred upon it by 

the Treaty”1, the Court argued that the Council could have reserved for itself the power to draw up 

the lists of safe countries as a measure implementing Directive 2005/85/EC under the third indent 

of Article 202 EC2. To do so, the Council would have to demonstrate that the adoption of those 

lists is not essential to the subject-matter to be regulated3 and provide detailed grounds for 

reserving for itself those powers rather than conferring them on the Commission, as is the general 

rule4. 

 

(3) Since the Directive does not contain any appropriate statement of grounds in this regard5, and 

since the Council did not advance any argument as to why those provisions should be reclassified 

as provisions on the basis of which the Council has reserved the right to exercise directly specific 

implementing powers itself6, the Court held that there was no possibility to reclassify the contested 

provisions under Article 202 EC7. 

 

The prohibition against secondary legal bases for the adoption of legislative acts 

 

(4) The Court proceeded to the second point of the dispute, which is that the contested provisions 

introduce a procedure different from the one laid down in the EC Treaty, in particular in Article 

                                                           
1 Case C-133/06 Parliament v Council [2008] ECR I-03189 at paragraph 44 of the judgment and case-law cited: Case 
C-403/05 Parliament v Commission [2007] ECR I-9045, paragraph 49 of the judgment; Case C-93/00 Parliament v 
Council [2001] ECR I-10119, at paragraph 39 of the judgment; and Case C-110/03 Belgium v Commission [2005] 
ECR I-2801, at paragraph 57 of the judgment.  
2 Ibid., at paragraph 45.  
3 Ibid., at paragraphs 45 and 46, and case-law cited: Case C‑240/90 Germany v Commission [1992] ECR I‑5383, at  
paragraph 36 of the judgment.  
4 Ibidem., and case-law cited: Case C‑257/01 Commission v Council [2005] ECR I‑345, at paragraph 50 of the judgment.  
5 Ibid., at paragraphs 48 and 49. 
6 Ibid., at paragraph 50. 
7 Ibid., at paragraph 51.  

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:62006CJ0133
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67 thereof. Taking into account the case-law to the effect that the rules “regarding the manner in which 

the Community institutions arrive at their decisions are laid down in the Treaty and are not at the disposal of the 

Member States or of the institutions themselves”8, the Court concluded that it cannot be accepted that 

an institution may establish secondary legal bases and procedures different from those 

provided for in the Treaty, in order not to infringe the Treaty and undermine “the 

principle of institutional balance which requires that each of the institutions must exercise 

its powers with due regard for the powers of the other institutions”9.  

 

(5) In this sense, “to acknowledge that an institution can establish secondary legal bases, whether for the purpose 

of strengthening or easing the detailed rules for the adoption of an act, is tantamount to 

according that institution a legislative power which exceeds that provided for by the Treaty”10. The Court went on 

and rejected two of the majors arguments put forward by the Council. First, it held that the 

adoption of secondary legal bases could not be justified on “the basis of considerations relating to the 

politically sensitive nature of the issue concerned or to a concern to ensure the effectiveness of a Community action”11. 

Secondly, the Court decided not to recognise the “existence of an earlier practice of establishing secondary 

legal bases” as a derogation from the rules laid down in the Treaty12.  

 

(6) Consequently, the Court held that, by including in Directive 2005/85 the secondary legal basis 

constituted by the contested provisions, the Council infringed Article 67 EC, thereby exceeding 

the powers conferred on it by the Treaty.  

 

  

                                                           
8 Ibid., at paragraph 54, and case-law cited: Case 68/86 United Kingdom v Council [1988] ECR 855, at paragraph 38 of 
the judgment.  
9 Ibid., at paragraph 57, and case-law cited:  Case C‑70/88 Parliament v Council [1990] ECR I-04529, at paragraph 22 of 
the judgment.  
10 Ibid., at paragraph 56.  
11 Ibid., at paragraph 59. 
12 Ibidem., and case- law cited: Case 68/86 United Kingdom v Council, at paragraph 24 of the judgment; and Case 
C-426/93 Germany v Council [1995] ECR I-3723, at paragraph 21 of the judgment.  
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Application of Case 133/06 to Article 19 of the Habitats Directive13 

Article 19(2): Absence of consultation of the European Parliament and the Economic and Social Committee 

 

(7) It must be observed, first, that the legality of an EU measure must be assessed on the basis of the 

facts and the law as they stood at the time when the measure was adopted14. Therefore, the legality 

of Article 19 of the Habitats Directive must be assessed in the light of the provisions that 

governed the adoption and implementation of acts in the field of environment, namely Articles 

130s of the Treaty establishing the European Economic Community (as introduced by the 

European Single Act).  

 

(8) Article 19(2) of the Habitats Directive introduces a procedure for the review of Annex IV by 

unanimity on a proposal from the European Commission; such a procedure differs from those 

laid down in Article 130s EC which established a procedure for the adoption of an act by 

unanimity on a proposal from the Commission and after consulting the European 

Parliament and the Economic and Social Committee.  

(9) None the less, it is established case-law that the wording of secondary EU legislation must be 

interpreted, in so far as possible, in a manner consistent with the provisions of the Treaties15. 

Accordingly, given, first, that the requirement to interpret legislation in such a way that it complies 

with primary law follows from the general principle of interpretation according to which a 

provision must be interpreted, as far as possible, in such a way as not to affect its validity16, and, 

second, that the legality of Article 19 of the Habitats Directives must be assessed, for the reasons 

set out above, in particular in the light of Article 130s EC, the former provision must be 

interpreted in a manner consistent with the latter. 

(10)  As a consequence, Article 19 of Directive 92/43/EEC must be interpreted, in accordance with 

Article 130s EC, as permitting the Council to adopt an act for the purpose of adapting Annex IV 

to technical and scientific progress only after it has consulted the Parliament and the Economic 

and Social Committee. It thus follows that the argument, as has been suggested by some, that the 

fact that Article 19 does not specify that the Parliament and the Economic and Social Committee 

must be consulted would imply that it introduces rules for the adoption of a measure that are 

slacker by comparison with the rules under the procedure laid down for that purpose in the EU 

Treaty and consequently are not in conformity with the Treaty, must be rejected17. 

                                                           
13 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora, 
O.J.E.C., L 206, 22.7.1992, p.7.  
14 See Joined Cases C-317/13 and C-679/13 Parliament v Council [2015], not yet published, at paragraph 45 of the 
judgment; and Case C-540/13 Parliament v Council [2015], not yet published, at paragraph 35 of the judgment; and by 
analogy, Case C-485/08 P Gualtieri v Commission [2010] ECR I-03009, at paragraph 26 of the judgment; 
Case C-501/11 P Schindler Holding and Others v Commission [2013], ECLI:EU:C:2013:522; at paragraph 31 of the 
judgment; and Case C-101/12 Schaible [2013], ], ECLI:EU:C:2013:661, paragraph 50 of the judgment.  
15 Case C-19/12 Efir OOD [2013], ECLI:EU:C:2013:148, at paragraph 34 of the judgment, and case-law cited: Case 
C-314/89 Rauh [1991] ECR I-1647, at paragraph 17 of the judgment; Case C-413/06 P Bertelsmann and Sony 
Corporation of America v Impala [2008] ECR I-4951, at paragraph 174 of the judgment; and Case C-549/11 Orfey 
Balgaria [2012], ECLI:EU:C:2012:832, at paragraph 32 of the judgment.  
16 See Joined Cases C-402/07 and C-432/07 Sturgeon and Others [2009] ECR I-10923, at paragraphs 47 and 48 of the 
judgment.  
17 See, by analogy, Joined Cases C-317/13 and C-679/13 Parliament v Council, at paragraph 50 of the judgment; and 
Case C-540/13 Parliament v Council, at paragraph 40 of the judgment. 
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(11) The Court already stated in its judgment in Case 138/79 Roquette Frères v Council18, that due 

“consultation of the Parliament in the cases provided for by the Treaty […] constitutes an 

essential formality disregard of which means that the measure concerned is void”19.  

 

(12) By the same logic, where the Treaty requires consultation of the Economic and Social Committee, 

failure to do so could lead to the annulment of a measure by the Court of Justice, on a basis of 

failure to meet an essential procedural requirement20.  

 

(13) Taking into account the considerations above, that Article 19(2) of the Habitats Directive, 

interpreted in accordance with Article 130s EC, continues to produce its legal effects until it is 

repealed, annulled or amended, the Council can indeed adopt a measure amending Annex IV in 

accordance with the procedure established by that provision. However, the Council is required 

to consult the Parliament and the Economic and Social Committee before doing so and 

amending Annex IV. Moreover, the Court already held that the “consultation of Parliament, which the 

Council is always entitled to do, cannot be regarded as unlawful even if it is not mandatory”21. The removal of a 

species from Annex IV would have to follow this procedure in order to comply with the case-law 

of the Court of Justice. 

 

Article 19(1): Council acting by qualified majority on a proposal from the Commission 

 

(14) While it is true that animal species, following a scientific assessment, can be completely deleted 

from Annex IV without being moved into another Annex, in practice, they would often likely be 

listed in Annex V. This would launch the procedure established by Article 19(1) of the Habitats 

Directive whereby the Council acting by qualified majority on a proposal from the Commission 

may adapt Annexes I, II, III, V and VI to technical and scientific progress. Such procedure 

differs from those laid down in Article 130s EC which established a procedure for the adoption of 

an act by unanimity on a proposal from the Commission and after consulting the European 

Parliament and the Economic and Social Committee. The procedure established in Article 19(1) 

could therefore be considered as a secondary legal base for the purpose of easing the detailed rules 

for the adoption of an act. However, the second paragraph of Article 130s EC prescribed that the 

“Council shall, under the conditions laid down in the preceding subparagraph, define those matters on which 

decisions are to be taken by a qualified majority”. Since the Habitats Directive was adopted under the 

conditions laid down in the first subparagraph of Article 130s EC, the Council was entitled to 

define the procedure to amend Annex V as a decision to be taken by qualified majority.  

 

(15) Taking into account the considerations above (paragraphs 7 to 13), Article 19(1) of the Habitats 

Directive, interpreted in accordance with Article 130s EC, continues to produce its legal effects 

until it is repealed, annulled or amended, and therefore the Council can adopt a measure amending 

Annex V in accordance with the procedure established by that provision. The Council is 

however required to consult the Parliament and the Economic and Social Committee 

before amending Annex V.  

                                                           
18 Case 138/79 Roquette Frères v Council [1980] ECR 3333. 
19 Ibid., at paragraph 33.  
20 See by analogy, Ibidem. See also J. FAIRHURST, Law of the European Union, Pearson Education Limited, Harlow, 5th 
edition, 2006, p. 112; and Joined Cases 281, 283 to 285 and 287/85 Germany, France, Netherlands, Denmark and United 
Kingdom v Commission [1987] ECR 03203, at paragraphs 37-39.   
21 Case C-165/87 Commission v Council, [1988] ECR I-05558 at paragraph 20 of the judgment. 
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Could a decision based on Article 19 of the Habitats Directive be requalified as a measure implementing Directive 

92/43/EEC?  

 

(16) The main difference regarding the measures contested in the Case 133/06 and Article 19 of the 

Habitats Directive concerns the nature of the measures to be adopted. In the former case, the 

contested provisions were allowing the Council to adopt and amend a minimum common list of 

third countries which shall be regarded by Member States as safe countries of origin in accordance 

with criteria set out in Annex II of Directive 2005/85/EC, according to a procedure with the 

purpose of easing the detailed rules setting out the very criteria for the adoption of the act. In the 

latter case, the Council can only amend Annexes by acting strictly in adherence with the fixed 

criteria that have already been agreed with the Parliament – and not amending the criteria 

themselves. In this sense, the Council is not adopting a new legislative act. Moreover, it is common 

for EU institutions to deal with situations where the main act is a legislative one, while 

amendments of its annexes or other implementing measures are subject to non-legislative 

procedures, through implementing powers (with delegated or implementing acts).   

 

(17) However, as in the Case 133/08, the Council could have chosen to insert, at the time of adoption 

of the Habitats Directive, a procedure falling under the third indent of Article 202 EC22 in order to 

adopt measures non-essential to the subject-matter to be regulated. It could have reserved for itself 

the power to amend the Annexes as a measure implementing Directive 92/43/EEC or confer this 

power on the Commission.  

 

(18) Assuming that the species listed in Annex IV would be non-essential23 and relate to a specific case, 

the Council would have to state in detail the grounds for its decision. In this regards, the recital 18 

of the Habitats only states that “a procedure should be established whereby the Council can amend the 

Annexes”. In the absence of more detailed reasons, no possibility arises of a reclassification of the 

contested provisions to enable the view to be taken that the Council applied the third indent of 

Article 145 EC by reserving to itself the power to amend the Annexes.  

 

(19) The second possibility offered by the third indent of Article 145 EC, would have been for the 

Council to confer on the Commission, powers for the implementation of the rules which the 

Council lays down and with the possibility to impose certain requirements in respect of the 

exercise of these powers. This possibility was put forward by the European Commission in its 

original proposal, but not included in the final text of the directive24.  

 

                                                           
22 145 EC at the time of adoption of the Habitats Directive, now repealed and replaced in substance by Article 16(1) 
TEU and Articles 290 and 291 TFEU. According to the Court, in Case C-427/12 Commission v Parliament and Council 
[2014], not yet published, at paragraph 36 of the judgment, “Before the entry into force of the Treaty of Lisbon, the expression 
‘implementing powers’ in the third indent of Article 202 EC covered the power to implement, at EU level, an EU legislative act or 
certain EU provisions and also, in certain circumstances, the power to adopt normative acts which supplement or amend certain non-
essential elements of a legislative act. The European Convention proposed making a distinction between those two types of power, which is 
found in Articles I-35 and I-36 of the Draft Treaty establishing a Constitution for Europe. That amendment was ultimately 
incorporated in the Treaty of Lisbon in Articles 290 TFEU and 291 TFEU”. 
23 According to the Court of Justice in Case 240/90 Germany v Commission, at paragraph 37, the classification of 
measures essential to the subject-matter “must be reserved for provisions which are intended to give concrete shape to the 
fundamental guidelines of Community policy”. By analogy, the EU legislator in Article 15 of Directive 2009/147/EC of the 
European Parliament and of the Council of 30 November 2009 on the conservation of wild birds, designate Birds species 
listed in Annex I of the aforementioned Directive as “non-essential elements of th[e] Directive”.  
24 European Commission, Proposal for a Council Directive on the protection of natural and semi-natural habitats and of wild fauna 
and flora, (COM(88) 381 final, O.J.E.C., 21.09.1988,  C 247, p. 9.  
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(20) A recent judgment of the Court of Justice held that the approach adopted by the Court in the 

judgment in Parliament v Council (C-133/06) “in relation to a secondary legal basis for the adoption of 

legislative acts, must also be applied to the legal bases provided for in secondary legislation which 

make it possible to adopt measures for the implementation of that legislation by strengthening or 

easing the detailed rules for the adoption of such measures laid down in the Treaties”25. 

 

(21) In other words, if a decision based on Article 19 of the Habitats Directive could be reclassified as 

an implementing measure corresponding to the third indent of Article 145 EC, it would have to 

respect the rules for the adoption of measures implementing the legislation at hand. These rules 

have been laid down by the Council, acting unanimously on a proposal from the Commission and 

after obtaining the Opinion of the European Parliament, in Council Decision 87/373/EEC26. In 

order to improve the efficiency of the Community’s decision-making process, the types of 

procedure to which it may henceforth have recourse were limited. In this regards, Article 1 of 

Council Decision 87/373/EEC prescribed that “the Council may impose requirements in respect of the 

exercise of these powers, which must be in conformity with the procedures set out in Articles 2 and 3”27. The latter 

established four different types of procedures with different powers, but none of them is 

authorising the committee composed of the representatives of the Member States or the Council 

to act by unanimity.  

 

(22) Since these rules “are binding on the institutions in the same way as the rules relating to the adoption of 

legislative acts and cannot therefore be negated by acts of secondary legislation”28, the procedures foreseen in 

Article 19 of the Habitats Directive, which make it possible to adopt measures for the 

implementation of that legislation by strengthening the detailed rules for the adoptions of such 

measures laid down in the Treaties are tantamount to according that institution an implementing 

power which exceeds that provided for by the Treaty, and therefore illegal.  

 

(23) However, as mentioned above, since the Council refused the Commission’s proposal to apply the 

third indent of Article 145 EC by conferring implementing powers on the Commission, it is 

doubtful that the Court would reclassify the contested provisions under Article 145 EC.  

  

                                                           
25 Joined Cases C-317/13 and C-679/13 Parliament v, at paragraph 43 of the judgment; and Case C-540/13 Parliament 
v Council, at paragraph 33 of the judgment. 
26 Council Decision 87/373/EEC laying down the procedures for the exercise of implementing powers, O.J.E.C., 18.7.1987, 
L 197, p. 33.  
27 Ibid., Article 1(2).  
28 Joined Cases C-317/13 and C-679/13 Parliament v Council, at paragraph 44 of the judgment; and Case C-540/13 
Parliament v Council, at paragraph 34 of the judgment. 
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Considering the foregoing, can Article 19 of the Habitats Directive still be used?  

 

(24) Yes. According to the Court of Justice “a provision of an act duly adopted on the basis of the EU Treaty 

before the entry into force of the Treaty of Lisbon which lays down detailed rules for the adoption of other measures 

continues to produce its legal effects until it is repealed, annulled or amended, and permits 

the adoption of such measures in accordance with the procedure established by that 

provision.”29.  In this sense, the use of the procedures in Article 19 of the Habitats Directive will 

not necessitate a reopening of Nature Directives.  

Conclusions 

 

 To acknowledge that an institution could establish secondary legal bases, whether for the purpose 

of strengthening or easing the detailed rules for the adoption of an act, is tantamount to according 

that institution a legislative power which exceeds that provided for by the Treaty. This approach 

has recently been extended to legal bases provided for in secondary legislation which make it 

possible to adopt measures for the implementation of that legislation; 

 

 Since the Council refused the Commission’s proposal to apply the third indent of Article 145 EC 

by conferring implementing powers on the Commission or to reserve those powers to itself, it is 

doubtful that the Court would reclassify the contested provisions under Article 145 EC; 

 

 The procedures established in Article 19 of Directive 92/43/EEC differs from those provided 

for in the Treaty (Article 130s EC – as introduced by the Single European Act) since they do not 

specify that the Parliament and the Economic and Social Committee must be consulted; 

 

 None the less, it is established case-law that the wording of secondary EU legislation must be 

interpreted in a manner consistent with the provisions of the Treaties. Accordingly, Article 19 of 

Directive 92/43/EEC must be interpreted as permitting the Council to adopt an act for the 

purpose of adapting the Annexes to technical and scientific progress only after it has consulted 

the Parliament and the Economic and Social Committee;  

 

 Article 19 of Directive 92/43/EEC continues to produce its legal effects until it is 

repealed, annulled or amended, and permits the adoption of measures amending the 

Annexes in accordance with the procedure established by that provision, but only after it 

has consulted the Parliament and the Economic and Social Committee. Therefore, the 

use of the procedures foreseen in Article 19 of the Habitats Directive will not necessitate a 

reopening of Nature Directives.  

 

 

 

 

Paul Wujek 

Legal Affairs Officer 

24/08/2015  

                                                           
29 Case C-540/13 Parliament v Council, at paragraph 47 of the judgment. 


