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Objectives

Provide an overview of current legislation and

practices concerning food donations in selected
EU Member States (MS)

Evaluate what legislative or practice hurdles are
most significant in restricting food donations

Establish best practices in the field and develop
recommendations on effective and well-
implemented policy to facilitate food donation

The study follows up on an EESC own-initiative opinion on the prevention
and reduction of food waste, which was adopted in 2013. This study is not an
in-depth analysis of all related issues and is intended to provide initial
thoughts on how to improve legislation enabling food donation.
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Background

Food waste —an outline of the problem

Globally, about one-third of food produced for human
consumption, or about 1.3 billion tonnes per year, is
lost or wasted.

In the EU, an estimated 89 million tonnes of food is
wasted each year or about 180 kg per person,
excluding the agricultural phase of the supply chain.

At the same time, 840 million people go hungry in a
world of plenty.

“Food waste’ means food (including inedible parts) lost from the food supply
chain, not including food diverted to material uses such as bio-based products,
animal feed, or sent for redistribution.” —European Commission definition, 2014
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Background

Food donation — a key lever in European solutions to food waste and food
poverty

Food donation, a tool in managing food waste and costs, while fighting against
food poverty, hunger and exclusion.

253 food banks are under the umbrella of the European Federation of Food
Banks, which in 2012 distributed 388,000 tonnes of food to 5.4 million people in
need.

Food donation — legislative barriers and opportunities

At the EU level, there is no common legislation on food donation.

Food safety, food hygiene and tax legislation have been identified as the main
legal areas impacting the scale of donation.
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Approach and
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Research methodology: phase |

One focused interview
with key expert in four
regions of the EU in

order to identify 10 to
12 MS to be studied
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Selection of Member States

North-west Europe
The United Kingdom, France, Belgium
and Germany

Southern Europe
Spain, Italy, Portugal and Greece

Eastern Europe
Poland and Hungary

Nordic Europe
Denmark and Sweden
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Research methodology:

Interviews with more
than 30 selected and
targeted experts in
each MS in order to
consolidate the data
gathered from the first
exercise

phase I

Targeted literature
review to consolidate
the data collected
from the interviews

Overview of current

legislation and practices

concerning food
donation
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Overview of current
legislation and
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food donation in EU
MS
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Key EU legislation related to food donation
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Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28
January 202 laying down the general principles and requirements of food law, establishing
the European Food Safety Authority and laying down procedures in matters of food safety

Regulation (EC) No 852/2004 of the European Parliament and of the Council of
29 April 2004 on the hygiene of foodstuffs

Regulation (EC) No. 853/2004 of the European Parliament and of the Council laying down
specific hygiene rules for food of animal origin

Regulation (EC) No. 37/2005 on the monitoring of temperatures in the means of transport,
warehousing and storage of quick-frozen foodstuffs intended for human consumption

Regulation EC 1169/2011 on the provision of food information to consumers

The Council Directive 2006/112/EC on the common system of value added tax
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Regulation (EC) No. 178/2002 (General Food Law)

« This regulation applies to placing food on the
market, including food banks (Art. 3.2);

in the food chain shall ensure that food satisfies the requirements
of the General Food law (Art. 17.1);

« A food business operator is for a hygiene problem
occurring in the part of the food chain (Art. 17);

« Article 18 of the General Food Law introduces the concept of
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Food Hygiene Package

operators have to comply with EU rules related to food

hygiene.

* Itis necessary to ensure , Starting with
primary production;

« It is important that food is at ambient temperatures, particularly

frozen food, to maintain the cold chain;
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Rules related to product durability and date marketing

* Food business operators are required to indicate a or a
date.

« The marketing of foodstuff after expiry of its ‘best before date’ is under
EU law.
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VAT on food donation

« According to the Council Directive 2006/112/EC,
(Art.16).

» The taxable amount is the at the moment of the donation

adjusted to the at the time when the donation takes place
(Art. 74).

« The EC recommends that — for foods which are close to the ‘best before’ date,
Member States should consider the value on which the
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The Waste Framework Directive

According to , Member States shall apply as a
priority order the following waste management hierarchy: prevention, preparing
for re-use, recycling, recovery and disposal;

Donation is considered part of waste prevention
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Comparative analysis

1

Member States

©

Liability Food Food VAT not Tax credit
hygiene durability perceived on
and labelling | food donation

Belgium

Denmark

France

Germany

Greece

Hungary

Italy

Poland

X
X
X
X X
X
X
X

Zero rate

Portugal
Spain

Sweden

C
A

X
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Comparative analysis

* Interview question: What is your opinion of the Member States
usefulness of the Good Samaritan legislation?

- Experts from Denmark, UK and Germany claim that food
businesses are risk adverse around distributing that food,
especially food close to its ‘best before’ date

Belgium

Denmark

- Portugal, Poland and Greece pointed to a lack of France
understanding about the law but they have a keen interest Germany
in clarifying liability for food donors at the national and EU

level Greece
Hungary
- UK: The General Food Requlations of 2004: any person
who contravenes or fails to comply with the provisions of Italy X
the Regulation (EC) No. 178/2002 shall be guilty of an Poland
offence and shall be liable to fine or to imprisonment. S
- Italy: the Good Samaritan Law which recognises food Spain
banks as final link in the food chain and prevents
individuals from being able to file a lawsuit against the Sweden
food donor UK

X
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http://www.legislation.gov.uk/uksi/2004/3279/pdfs/uksi_20043279_en.pdf

Comparative analysis

Member Food Food
durability
and

» Poland: the Act on Food Safety and Nutrition is el
transposed in a more rigid way than the actual EU A
legislation of food hygiene; —

* Portugal: misunderstanding that according to the - -
available EU legislation, it is forbidden to
redistribute such food:;

« Belgium: freezing provisions. Food chain actors X
cannot freeze the food on the same day as its ‘use- X
by’ date.

e

« Donation of food products past their ‘best before’
date is allowed under EU law

« However, Denmark, Greece, Hungary, Spain, Spain
Sweden and Poland have introduced national - X
provisions that present barriers to donating food X
which has passed its ‘best before’ date
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http://isap.sejm.gov.pl/DetailsServlet?id=WDU20101360914

Comparative analysis

VAT not | Tax credit
States perceived
on food
donation
* Most of the examined Member States do not impose X
VAT when food is donated to food banks and
charities, if certain conditions are fulfilled
« Greece, Poland, Belgium and Germany: recently X X
Introduced specific provisions in their own national - X
tax legislation ‘abandoning the imposition of VAT’ on X
food donation X
* Denmark, Spain and Sweden still impose VAT on
donated food s
X
» Fiscal incentives through tax credits and tax X
deductions encourage food donations X
* In France 60% and in Spain 35% of the net book
value of donated food can be claimed as a corporate UK Zero
tax credit rate
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Comparative analysis

Member Tax The Waste
_ States | deduction | Hierarchy
* In most MS food donation can be treated as ---
a deductible tax expense and can reduce the X
taxable income within certain limits and « «
thresholds depending on the MS -
France
* In Portugal, food donations may be
deductible from the taxable income basis A
plus 20%, 30% or 40% depending on the X
type of the institution, with the limit of the X
8/1000 of the turnover. X
:
 There is currently no specific EU guidance X
on how to apply the EU waste hierarchy to
food x
« Some initiatives applying the WFD to food X

exist in the UK, the Netherlands and Belgium
for example.
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Good practice



Good practice in food donation legislation
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Guidance on the interpretation of
foodstuff minimum durability for food
banks and food charities in Belgium

The interpretation of food traceability
in Belgium

The Good Samaritan Law in Italy

The interpretation of the VAT Directive
in Belgium

Fiscal incentives in France

The application of the food waste
hierarchy in France
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Key aspects covered

Name of legislation
Policy context that gave rise to its development

Description of the legislation
Specific implementation issues that contribute to its impact on food donation

26 Titre de la présentation - Date © 2014 Deloitte SA



Going forward



Issues for further consideration

A number of persistent issues arose during the development of the study,
where further clarity or discussion is merited.

* VAT

— Conflict between EC recommendation that value on which VAT is calculated should be low or
close to zero and use of corporate tax credits for donated food

« Good Samaritan legislation

— While Good Samaritan legislation does not relieve donors of their legal responsibilities to deliver a
good quality product, as if the product were put on the market directly to consumers, stakeholders
note that the extra level of assurance that this sort of legislation provides can be critical for
companies in determining whether or not to engage in donation activities.

* Hygiene regulations relating to donation from the food
service sector

— (Annex 9 Chapter 9 Article 6) Food cannot be cooled and then reheated — barrier to donation

— Confusion & lack of expertise relating to the impact of EU food safety and hygiene leading to
excessive caution; lack of guidance.

 Lack of coherent implementation of EU waste hierarchy
noted in relation to food waste management choices
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Bruxelles Environnement /Green Cook
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Fédération des services sociaux
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Flemish Government

AFSCA/FAVV
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Research Centre for Food Law, University of
Bayreuth

German Federal Institute for Agriculture and
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Federal Office for Food and Agriculture
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Banco Alimentare
Banco Alimentare
Italian expert
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